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Findings and Conclusions

After careful consideration of all of the arguments
presented by the parties in support of the proposed settle-
ment of Citation Nos. 2076417 and 2076418, I concluded and
found that the proposed settlements were reasonable and in
the public interest.  Accordingly, pursuant to Commission
Rule 29 CFR 2700.30, the settlements were approved from the
bench.  My decision in this regard is hereby re-affirmed.

Citation No. 2077340, was issued after the inspector
observed that two mechanics who were performing maintenance
repair work on an end loader parked at the base of a highwal
were not wearing hard hats or caps.  Petitioner's counsel
asserted that the parties proposed to settle this violation
by the respondent agreeing to pay a reduced civil penalty in
the amount of $74.  Counsel stated that it was his under-
standing that the two mechanics had removed their hard hats
in order to crawl under the loader to perform some repairs.
Counsel also asserted that while MSHA's district manager is
in agreement with the proposed settlement reduction, the
inspector who issued the citation would not agree to modify
and delete his "S&S" finding, and that he disagreed with the
factual basis for the proposed settlement.  Under the cir-
cumstances, the inspector was called as the Court's witness
to testify as to circumstances which prompted him to issue
the contested citation.

MSHA Inspector Lester Coleman confirmed that he issued
the citation in question after observing that the two
mechanics, who he identified by name, were not wearing hard
thats or caps while performing maintenance on an end loader
which had been parked at the base of the highwall in the
active pit area.  Mr. Coleman stated that the two mechanics
had been dispatched to the area to perform some repair work
needed to correct a condition which had been previously cited
on the loader, and that their work was 'the work required to
abate that particular violation.

Inspector Coleman testified that he observed no hard
hats or caps in the area or on the loader, and that the two
mechanics had in fact admitted to him that they had no hard
hats or caps with them.  Inspector Coleman confirmed that in
order to abate the citation, one hard hat had to be obtained
from the mine office, and that the respondent had to either
go to town to purchard a second hard ha't, or obtained one
from one of its other mining operations in the area.

Inspector Coleman stated that while he observed no
rocks falling off the highwall, since the- mechanics were
close to the base of the wall, had a rock fallen, it would
have struck them.  He confirmed that he was aware of inci-
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